VII.L

CITY COUNCIL AGENDA REPORT
Meeting Date: June 6,2019

From: Clay Holstine, City Manager and Michael Roush, Special Counsel

Subject: Declaration of Restrictions Concerning City Owned Property within
the Brisbane Acres

Community Goal/Result Ecological Sustainability

Purpose To ensure that property that the City owns or will acquire within Brisbane Acres, which are
designated as habitat preservation and open space, remain as such in perpetuity.

Recommendation

1. Adopt Resolution 2019-22 “Authorizing the Execution and Recording of a Declaration of
Restrictions Concerning Properties the City of Brisbane Owns in the Upper Area of the Brisbane
Acres”

2. Authorize the Mayor to sign a Declaration of Restrictions be recorded to restrict the use of City
owned properties within the Upper Area of Brisbane Acres to habitat preservation and open
space purposes.

Background The City of Brisbane owns 45 properties within what is called the “Upper Area” of Brisbane
Acres, i.e., the Priority Preservation Area of the City’s 2001 Open Space Plan, and another five properties
immediately adjacent. A map showing the City owned parcels is attached. Two properties, identified as
Water Tank Property on the map, are excluded from this recommendation. Four smaller properties are
adjacent to but outside of the Priority Preservation/Upper Area in the northwest corner; these were
likely acquired before the Open Space Plan was developed. In total 48 properties were acquired by the
city for habitat preservation and open space purposes and are the subject of this report.

Notwithstanding that 29 of the 48 properties were acquired with federal or state funding that restricts
the use of those properties to habitat preservation and open space purposes, the Brisbane City Council
requested advice regarding whether the City owned properties within the Brisbane Acres (including
presumably the 29 acquired with federal or state funding) could be restricted such that the properties
would remain undeveloped in perpetuity and their uses restricted to habitat preservation and open
space purposes. The Open Space and Ecology Committee had made a similar request.

As a result, the Committee, and later the City Council, was presented with an informational report that
outlined several methods by which the use of these properties could be restricted. Those methods
included the use of conservation easements, conveying the properties in fee to a public entity or a land
trust, and a declaration of restrictions of land use (e.g., General Plan or zoning regulations). The report
identified the pros and cons of each approach. A copy of the information report that the City Council
considered in November 2017 is attached.

After discussion, City Council directed that a Declaration of Restrictions be prepared and recorded such
that the properties that the City owns within Brisbane Acres would be restricted such that the
properties could be used only for habitat preservation and open space purposes.
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VII.L

Staff prepared the Declaration and presented it to the Open Space and Ecology Committee for its review
and consideration. The Committee recommended the Council authorize the recording of the
Declaration but that it be clear that the restrictions would apply not only to property currently owned by
the City but also for any habitat preservation/open space parcels the City may acquire in the future. The
Committee also discussed in what ways the Declaration could be amended/terminated in the future,
e.g., approval by the voters rather than by the Council, approved by a Council supermajority, etc. The
Committee recommended that the Declaration require a unanimous vote of the City Council to revoke
or amend.

Discussion Similar to CC&Rs that restrict uses of property that are recorded against property, the
Declaration would restrict the uses of properties that the City owns within Brisbane Acres to habitat
preservation and open space purposes. It also directs that if the City acquires additional parcels in the
Upper Acres area that are intended to be used for habitat preservation or open space, the restrictions of
the Declaration would also apply to such parcels. By recording the document, the document would be
“of record” concerning such restrictive uses.

Of course, a future City Council retains the discretion to terminate or amend the Declaration. However,
as recommended by the Committee, the Declaration provides that it may be amended or revoked only
by a unanimous vote of the City Council.

Fiscal Impact There is no fiscal impact to approving the Declaration and recording it (the City does not
have to pay recording fees).

Measure of Success The properties that the City has acquired, and will acquire, in Upper Brisbane
Acres for habitat preservation and open space purposes will remain habitat preservation and open
space in perpetuity.

Attachments
1. Resolution 2019-22
2. Declaration of Restrictions
3. Map of City Owned Parcels in Upper Brisbane Acres
4. Informational Agenda Report from November 2017
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Clay Holstine, City Manager Michael Roush, Special Counsel
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RESOLUTION NO. 2019-22

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BRISBANE AUTHORIZING THE
EXECUTION AND RECORDING OF A DECLARATION OF RESTRICTIONS CONCERNING
PROPERTIES THE CITY OF BRISBANE OWNS IN THE UPPER AREA OF BRISBANE ACRES

WHEREAS, the City is the owner of properties located in the City of Brisbane, in an area commonly
known as the Upper Area of Brisbane Acres ("the Properties").

WHEREAS, the City acquired some of the Properties with federal or state funds and, in connection
with those acquisitions, the funding agreements and/or deeds that conveyed the Properties to the City have
restrictions as to the use of the Properties such that the Properties may not be used for purposes other
than habitat preservation and open space.

WHEREAS, as to the other Properties that the City owns or other properties within Brisbane Acres
that the City may acquire in the future for habitat preservation or open space purposes, City intends that
such Properties, like the other Properties acquired with federal or state funds, be restricted such that the
Properties may be used only for habitat preservation or open space purposes.

NOW THEREFORE, the City Council of the City of Brisbane resolves as follows:

Section 1. The City Council approves the attached Declaration of Restrictions as to the Properties,
authorizes the Mayor to sign it and directs the City Clerk to record this document in the Official Records of
San Mateo County.

Section 2. In the future, should the City acquire other properties in the Upper Area of Brisbane
Acres for habitat preservation or open space purposes, the Mayor is authorized to sign and the City Clerk
is directed to record the appropriate and necessary documents, as may be approved as to form by the City
Attorney, such that the Declaration of Restrictions shall apply equally to such properties.

Section 3. This Resolution shall take effect immediately upon its adoption.

Madison Davis
Mayor

I, the undersigned, hereby certify that the foregoing Resolution No. 2019-22 was duly and regularly passed
and adopted by the Brisbane City Council at a regular meeting held on June 6, 2019 by the following vote:

AYES:

NOES:

ABSENT:
Ingrid Padilla
City Clerk



RECORDING FOR THE BENEFIT OF,
REQUESTED BY
AND RETURN TO:

CITY OF BRISBANE/CITY CLERK
50 PARK PLACE
BRISBANE, CA 94005

EXEMPT FROM FEE PURSUANT TO
GOVERNMENT CODE SECTION 6103/27383

DECLARATION OF RESTRICTIONS

This Declaration is made by the City of Brisbane, a municipal corporation, 50 Park Place,
Brisbane, CA, 94005, ("City") concerning properties that the City owns within an area of the City commonly
known as the Upper Area of Brisbane Acres.

Recitals

A. City is the owner of properties located in the City of Brisbane, County of San Mateo, State of
California, more particularly described in Exhibit "A", attached hereto and incorporated herein by reference
("the Properties").

B. City acquired some of the Properties with federal or state funds and, in connection with those
acquisitions, the funding agreements and/or deeds that conveyed the Properties to the City have
restrictions as to the use of the Properties such that the Properties may not be used for purposes other
than habitat preservation and open space.

C. As to the other Properties that the City owns or other properties within Brisbane Acres that the
City may acquire in the future, City intends that such Properties, like the other Properties acquired with
federal or state funds, be restricted such that the Properties may be used only for habitat preservation or
open space.

D. To better carry out that intent, the City Council on June 6, 2019 adopted Resolution 2019-22
approving this Declaration of Restrictions as to the Properties, authorizing the Mayor to sign it and
directing the City Clerk to record this document in the Official Records of San Mateo County.

NOW, THEREFORE, in consideration of the recitals and for purposes of restricting the use of the
Properties in perpetuity solely for habitat preservation and open space purposes, the City declares as
follows:

1. The Properties are restricted in perpetuity solely for habitat preservation and open space
purposes.

2. Should other property within the Upper Area of Brisbane Acres be acquired by the City for
habitat preservation or open space purposes, the City shall ensure that this Declaration of Restrictions
applies equally to such property.

2. This Declaration shall be recorded in the office of the County of San Mateo Recorder.

3. This Declaration is binding on the successors and assigns of the City.
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4. This Declaration shall be construed and enforced pursuant to the laws of the State of
California. Should any legal action be brought to enforce any provision herein, the prevailing party in such
action shall be entitled to attorneys' fees and court costs as may be fixed by the court.

5. This Declaration shall not be revoked or amended in any way without the unanimous vote of
the City Council of the City of Brisbane.

IN WITNESS WHEREOF, this Declaration is executed by the City as of the day of
, 2019, at Brisbane, California.

"CITY"

APPROVED AS TO FORM: CITY OF BRISBANE

Thomas McMorrow Madison Davis
City Attorney Mayor

Attest:

Ingrid Padilla
City Clerk
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City of Brisbane
Agenda Report

To: Mayor and Members of the City Council
From: Michael H. Roush, City Attorney
Council Meeting Date: November 2, 2017

Subject: Information Report Concerning Restricting the Uses of Properties Within Brisbane
Acres that the City Owns

Recommendation

Consider this Information Report and determine whether any additional steps need to be taken
at this time in order to restrict the uses of property within Brisbane Acres that the City owns.

BACKGROUND

Previously, Council requested advice as to whether the properties within Brisbane Acres that
the City owns could be restricted such that the properties would remain undeveloped in
perpetuity. The Open Space and Ecology Committee had made a similar request. Last year, this
office provided a memo to the City Council and the Open Space Ecology Committee in response
to the request and the Committee discussed the contents of that memo last year but did not
make a recommendation. This Information Report sets forth several methods by which the
uses of properties within Brisbane Acres that the City owns could be restricted. As discussed
below, many of the properties that the City owns already have significant use restrictions.

There are approximately 110 parcels within the area called Brisbane Acres. Of those, the City
currently owns 44 parcels, not counting the water tank sites. Of those parcels the City owns, 29
were acquired with federal or state funds and, in connection with those acquisitions, the
funding agreements and/or deeds that conveyed the property to the City have restrictions
against the use of the parcels for purposes other than for habitat preservation and open space.
To remove those restrictions would involve the consent of the funding agencies which would be
unlikely. Accordingly, for all intents and purposes these 29 City owned parcels are restricted to
habitat preservation and open space in perpetuity.

As to the remaining City owned parcels, or parcels that the City may acquire in the future that
do not involve funding agreements with federal or state agencies that restrict the parcels’ use,
there are several methods that could be employed that would restrict the use of the property
for habitat or open space purposes. These methods are conservation easements, conveyances
in fee to a public entity or a land trust, a declaration of restrictions and land use restrictions
(e.g, zoning regulations).
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DISCUSSION

A. Conservation Easements

A conservation easement is a recorded agreement between a property owner and certain
qualified public or private entities to protect the character of land. Civil Code, sections 815-816.
The intent of a conservation easement is to protect the natural, scenic, agricultural or historic
character of the property subject to the easement by restricting the use of the property for the
purpose for which the easement is granted. Often this type of easement is granted to a non-
profit organization, such as a land trust. (A land trust is a private, non-profit organization that
actively works to conserve land by undertaking or assisting in acquiring land or conservation
easements.) If the City were to grant a conservation easement to such easement holder, the
use of the property for any purpose other than those identified in the easement would be
prohibited.

A drawback, however, for using conservation easements is that the easement holder has a
fiduciary responsibility to ensure that the property is being used for purposes consistent with
the easement’s purposes, meaning that the easement holder must inspect and monitor the
property routinely. In order to accomplish that, there is typically a cost to the grantor of the
easement, such an endowment that generates sufficient funds to pay for the ongoing
inspection and monitoring costs. Moreover, implicit in the City’s decision to grant a
conservation easement to a particular organization is that the organization has demonstrated
stability and the personnel and other resources to maintain its oversight of the easement in the
long term. Finding such an organization which would be willing to be the easement holder may
prove to be problematic.

B. Conveyance of the Property in Fee to a Public Entity or Land Trust

Somewhat akin to a creating a conservation easement on the property, the City could convey its
fee interest in the City owned parcels to another public entity or to a land trust and place
restrictions on the use of the property in the conveyance documents. Such conveyance would
likely remove the possibility that the property could be used for purposes other than the
restricted ones. Similar to finding an organization that would be willing to undertake the
responsibilities associated with holding a conservation easement, the issue with conveying
properties in fee would be to find a public entity, for example the County of San Mateo, or
other stable organization that would have an interest in accepting the properties. That is, along
with ownership go responsibilities such as maintenance and another public entity or a land trust
may not have the interest, without financial assistance from the City, in owning (and therefore
maintaining) the property.

In addition, currently the City undertakes extensive efforts to maintain its properties to control
non-native species and to reduce fire hazards. If the property were conveyed in fee, the City

would lose direct control over these maintenance efforts.

C. Declaration of Restrictions

As a property owner, the City could record a Declaration of Restrictions, similar to CC&R’s that
an owner developing property records before individual lots are sold, in order to restrict the
uses of the property. For example, a Declaration of Restrictions could be recorded that limits
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the use of property within Brisbane Acres that the City owns to open space or habitat purposes.
By recording such Declaration, the document would be of record concerning such restrictive
uses. Of course, a future City Council would retain the discretion to terminate the Declaration,
notwithstanding the political pressure not to do so. Accordingly, while a Declaration of
Restrictions may for all practical purposes provide restrictions on the use of the property in
perpetuity, it would not guarantee it.

Land Use Restrictions

Currently for purposes of the City’s General Plan and zoning regulations, all properties within
Brisbane Acres are designated for residential land use. The City could use its police powers to
amend its land use regulations such that the land use designation of properties within Brisbane
Acres, or portions thereof such as the properties within “Upper” Brisbane Acres, would be
limited to open space; land uses not consistent with open space uses would not be permitted.

There are several difficulties with this approach, however. First, there could be potential issues
with changing to open space the land use designation within a significant area of the Brisbane
Acres because, currently, such designation would include both City owned and privately owned
parcels. Owners of privately owned parcels whose use was restricted to open space could raise
a “takings” claim if property owners were deprived of substantially all economic use of their
properties. Second, if just individual parcels owned by the City were rezoned open space, that
may well constitute impermissible spot zoning. Third, although it might be difficult politically, a
future City Council could rezone the properties to a different land use designation that would
allow development.

Summary as to Methods to Restrict City Owned Parcels in Brisbane Acres

Given these challenges and issues, if there were a public or private entity that the City believes
would be able to perform the duties of a holder of a conservation easement for the long term
and if the City were willing to provide funding for this purpose, granting a conservation
easement appears to be the best choice in that the City would continue owning and maintaining
its properties but the properties’ use would be restricted to open space and habitat. If granting
a conservation easement or conveying the properties in fee is not a viable option, then as
between the Declaration of Restrictions and changing the land use designation of the parcels,
the Declaration of Restrictions would have the same political risks (i.e., a future City Council
could remove the restrictions) but would be the less likely to be challenged on grounds of a
“taking” or spot zoning.

Acquisition of Additional Parcels for Open Space Purposes

The City Council’s goal is to continue to acquire parcels in the Brisbane Acres area as they
become available for sale so that those parcels may be maintained in perpetuity for open space
and habitat. Fortunately, there has been funding available from the State or the federal
government to assist in that effort. Another potential funding mechanism to acquire property
for open space purposes would be through the creation of a District under the Recreation and
Park District Law (Public Resources Code, section 5780 et seq.).
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Under that law, the City could create an Open Space District, the purpose of which is to acquire
and hold property for open space. Such District would be a separate governmental entity,
similar to the Guadalupe Valley Municipal Improvement District. Although such District would
be a separate entity, the City Council, rather than a separately elected board, could serve as the
legislative body and City staff would support the District administratively and operationally.

Open Space Districts are formed under the Cortese-Knox-Hertzberg Act and therefore require
LAFCO approval as well as, under certain circumstances, approval by a majority of the voters
within the District to be formed. Proceedings to initiate such District are through a petition
process (typically 25% of the registered voters within the proposed District) or by City Council
resolution. Districts have the power to issue bonds to acquire open space parcels, with voter
approval, with the debt service assessed against the parcels in the District. Districts also have
the power of eminent domain to acquire property. Such acquired parcels would be held by the
District and their uses restricted to open space. As to parcels currently owned by the City, the
City could transfer those parcels to the District, at which time the property could not only be
deed restricted but would also be subject to the restrictions imposed by the District itself.
Under those circumstances, short of dissolving the District—which would take LAFCO approval--
the uses of the property held by the District would remain for open space purposes.

The potential hurdles for creating an Open Space District are opposition to its creation by
private property owners within the proposed District and the general reluctance of LAFCO’s to
create new districts unless there are compelling reasons to do so. Private property owners may
object because not only might their properties be acquired by the District but also their
properties (to the extent not acquired) could be assessed for the costs the District incurred in
acquiring other properties, for example, the District’s issuing bonds to generate funds for
acquisition.

Notwithstanding these impediments, an Open Space District could be employed as an
additional method to acquire and hold property in perpetuity as open space.

Conclusion and Next Steps

Because the Open Space and Ecology Committee made a similar inquiry as had the Council
about the methods to restrict City owned properties within Brisbane Acres, this memo was
shared with the Committee last year. The Committee took no formal action in response but did
request the item be presented to the Council for discussion. Staff is looking for direction from
Council whether it believes any additional steps need to be taken at this time concerning
restricting the uses of properties within Brisbane Acres that the City owns.
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Michael Roush Clay Holstine
City Attorney City Manager
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